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Preface 


This document contains highlights of the constitutional reso- 
lution adopted by the Parliament of Canada, and is published 
by the Canadian government in order to provide information 
to the public. 


To obtain the full text of the resolution or additional copies of 
the highlights write to: 
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Ottawa, Canada 
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Introduction 


Canadians witnessed a truly historic event in December of 
1981, when Parliament approved Addresses of both Houses to 
Her Majesty the Queen requesting the patriation of the 
Constitution of Canada. 


For nearly 115 years, while becoming a fully independent 
nation in every other respect, Canada had to go to the British 
Parliament to ask for amendments to the Canadian Constitu- 
tion. Patriation means that this will no longer be the case. 
Now, we will have a truly Canadian Constitution, one that is 
not under the jurisdiction of another country, one that we can 
amend ourselves. 


In addition to patriation, the constitutional resolution contains 
other important provisions. This brochure covers the high- 
lights of those provisions. For a more detailed explanation, 
readers should refer to the full text of the resolution. 


Digitized by the Internet Archive 
in 2023 with funding from 
University of Toronto 


https://archive.org/details/31/61117116723 


AMENDING PROCEDURE 


One of the stumbling blocks on the road to patriation was the 
lack of agreement on how we would make changes to our 
Constitution once it was here. Now that an agreement has 
been reached, we will be able to adapt our Constitution to 
meet changing needs and circumstances. 


The amending formula spells out, for the first time, a legal 
role for the provinces in making constitutional changes. In 
brief, the formula requires that changes to the Constitution 
have the agreement of the Parliament of Canada and seven 
provinces representing 50 per cent of the population of all of 
the provinces. 


A province whose legislature has not approved an amendment 
that diminishes that province’s legislative powers or rights will 
be allowed to “opt out”; that is, the proposed change will not 
have effect in that province. However, only up to three 
provinces may opt out as otherwise the amendment would not 
be adopted. 


In the case of a constitutional amendment transferring juris- 
diction over education or other cultural matters from the 
provinces to the federal level, fiscal compensation will be 
given to any province that opts out of the amendment. 


For some specific matters, including the Monarchy, certain 
language rights and the composition of the Supreme Court, 
the consent of Parliament and all the legislatures will be 
required for amendment. 


THE CANADIAN CHARTER OF 
RIGHTS AND FREEDOMS 


For the first time, the basic rights and freedoms of Canadians 
are entrenched in a Canadian Charter of Rights and Free- 
doms, which applies to all federal, provincial and territorial 
authorities. 


Democratic Rights 


Under the Charter, all Canadians are guaranteed the follow- 
ing Democratic Rights: 


* the right to vote in the election of the members of the 
Canadian House of Commons and of a provincial 
legislative assembly 


e the right to stand for office in either of these 
institutions 


e the requirement that no House of Commons and no 
legislative assembly continue for longer than five years 
except in extraordinary circumstances 


e the requirement that there be an annual sitting of 
Parliament and each legislature. 


Fundamental Freedoms, Legal Rights and 
Equality Rights 


Fundamental Freedoms, Legal Rights and Equality Rights 
are also set out in the Charter. 


Fundamental Freedoms are: 
e freedom of conscience and religion 


e freedom of thought, belief, opinion and expression, 
including freedom of the press and other media of 
communication 


e freedom of peaceful assembly and of association. 


Legal Rights include: 
e the right to life, liberty and security 


e protection against unreasonable search and seizure or 
arbitrary detention or imprisonment 


e the right to be informed without unreasonable delay of 
the charges against one 


e the right to legal counsel 
e the right to trial within a reasonable time 


e the right not to be subjected to any cruel and unusual 
treatment or punishment 


¢ the right to be presumed innocent and not to be denied 
bail without just cause. 


Equality Rights protect citizens from discrimination by gov- 
ernments, particularly on the basis of race, national or ethnic 
origin, colour, religion, age, sex, or mental or physical disa- 
bility. This provision does not rule out “affirmative action” 
programs or activities aimed at improving the situation of 
disadvantaged individuals or groups. It will come into effect 
three years after patriation to enable the federal and provin- 
cial governments to make any necessary adjustments to their 
laws. 


Under the agreement that broke the constitutional deadlock, 
both parliament and provincial legislatures retain the power to 
pass laws that may conflict with the Charter in these areas. 


In order to do so, Parliament or a legislature must insert a 
clause stating specifically that it is passing the law notwith- 
standing the relevant provisions of the Charter of Rights. In 
other words, when governments propose laws that may limit 
the rights and freedoms set out in the Charter, they must say 
clearly that this is what they are doing and accept full 
responsibility for the political consequences. Furthermore, any 
federal or provincial law containing this “notwithstanding” or 
override clause will have to be reviewed and renewed at least 
every five years or it cannot remain in force. 


Mobility Rights 


Mobility Rights are also set out in the Charter, and establish 
the rights of every Canadian to move freely from one province 
to another, to live or seek a job anywhere in Canada, as well 
as to enter, remain in or leave the country. However, a 
province in which the employment rate is below the national 
average will have the right to undertake affirmative action 
programs for socially and economically disadvantaged 
individuals. 


Official Language Rights 


Official Language Rights provide every person with the right 
to use English or French in dealing with institutions of the 
Canadian Parliament and federal government. French and 
English are the official languages of Canada and have equal 
status in the institutions of Parliament and the Government of 
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Canada. New Brunswick joins Quebec and Manitoba in pro- 
viding constitutional protection for the use of French or 
English in its legislature, courts and parliamentary docu- 
ments. In New Brunswick, citizens also have the right to 
communicate in French or English with any office of the 
provincial government, and the two languages are made offi- 
cial in that province. 


Minority Language Education Rights 


A Canadian citizen educated in Canada in English may send 
his or her children to school in English in Quebec. In addition, 
a Canadian citizen who has a child being educated in English 
in Canada may continue to send any of his or her children to 
school in English if he or she moves to Quebec. 


The above provisions apply to the French minority in the 
.other nine provinces. In addition, the other nine provinces 
have agreed that any Canadian citizen whose mother tongue 
is French will be entitled to send his or her children to school 
in French. 


Multicultural Heritage 

Any interpretation of the Charter must meet the objective of 
preserving and enhancing the multicultural heritage of 
Canada. 


Equality Rights for Men and Women 


Notwithstanding anything in this Charter, the rights and 
freedoms referred to in it are guaranteed equally to men and 


_ women. 


ABORIGINAL RIGHTS 


The resolution recognizes and affirms the existing aboriginal 
and treaty rights of the native peoples of Canada—Inuit, 
Indian and Métis. In addition, the Charter affirms that the 
rights of the aboriginal peoples shall not be diminished by any 
of its terms. 


EQUALIZATION AND REGIONAL DIS- 
PARITIES 


Both orders of goverment are committed to promoting equal 
opportunities for Canadians, furthering economic develop- 
ment to reduce disparities, and providing essential public 
services at a reasonable level to all Canadians. The federal 
government is committed to making equalization payments 
for this purpose to further the commitment. 


NATURAL RESOURCES 


The jurisdiction of the provinces over the exploration, develop- 
ment, conservation and management of non-renewable natu- 
ral resources in the provinces is confirmed, and the provinces 
are granted for the first time concurrent jurisdiction in inter- 
provincial trade in non-renewable resources. The provinces 
also gain the right to levy indirect taxes on non-renewable 
resources. 
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